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APPEARANCES WILL BE BY ZOOM OR IN PERSON  

 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 
 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09 

Meeting ID: 161 908 8479 

Passcode: 771919 

 

 

 1.  TIME:  9:00   CASE#: MSC16-01173 
CASE NAME: GREELEY VS. COLCHICO 
HEARING ON MOTION TO/FOR ENTER JUDGMENT & FOR DAMAGES & FEES 
FILED BY JOHN GREELEY 
* TENTATIVE RULING: * 
 
Appear by Zoom or in person. 

  

  
 2.  TIME:  9:00   CASE#: MSC18-02223 
CASE NAME: FREITAS VS CITY OF MARTINEZ 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ALTERNATIVELY SUMMARY 
ADJUDICATION FILED BY CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 

 Before the Court is a motion for summary judgment or, in the alternative, for summary 
adjudication, filed by the City of Martinez (“City”). The City argues plaintiff’s claims are meritless 
since they relate to the designation of his property as “open space,” but there is no evidence the 
designation has changed since the General Plan was adopted in 1973, prior to plaintiff’s 
purchase. Plaintiff does not dispute most of the factual issues underlying the motion. Those that 
he does dispute, including the validity of a zoning ordinance passed decades ago, are not 
material. Summary judgment is granted. The City shall prepare an appropriate form of 
judgment, separate from any order on the motion, for submission to the Court. 

Background 

This is a land use case brought by property owner Gary Freitas (“plaintiff”) against the 
City. Plaintiff’s property is 635 Vine Hill Way, approximately 5.57 acres (APN 162-420-003) 

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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located in the Hidden Lakes area of the City of Martinez, at the northeastern corner of Vine Hill 
Way and Morello Avenue. (Separate Statement of Undisputed Material Fact, hereinafter 
“SSUMF,” Nos. 3, 5.) The property was originally owned by James Coward and annexed into 
the City in 1970. (SSUMF, No. 4.)  

The General Plan, adopted in 1973, divided properties into categories, providing for 
development constraints related to property designated as “open space.” It described the 
Hidden Lakes area as a 565-acre area of undeveloped pasture lands, which included slope 
instability and steep slopes, with the natural landform being the primary environmental asset. A 
specific plan for the area was included in the General Plan as policy 32. (SSUMF, No. 32.) 
Policy 32 provided for a major portion of the Hidden Lakes area to be retained for open space 
use. (SSUMF, Nos. 6, 9-11, 13-14.) A map included in policy 32 of the General Plan, “Figure 
32.1,” showed certain parts of the Hidden Lakes area as “Open Space 30% over slopes.” 
(SSUMF No. 15.) The map includes plaintiff’s property. (Compendium of Evidence, Ex. 4, p. 15.) 

In 1973, Resolution 154 was adopted by the City Council, amending the General Plan to 
designate particular parcels as “permanent open space.” (SSUMF, No. 16.) The map related to 
this enactment appears to include plaintiff’s property. (Compendium of Evidence, Ex. 5, p. 5; Ex. 
6.)  

In 1975 James Busby submitted an application for a General Plan Amendment and 
Tentative Map to create a subdivision, 4744, which included plaintiff’s property. (SSUMF, Nos. 
17-18.) The Busby proposal required amendments to the General Plan. (SSUMF, No. 19.) After 
being initially denied, Busby’s tentative map was approved by the Planning Commission in 1976 
along with the requisite General Plan amendments. The documents showed plaintiff’s property 
as private open space. (SSUMF, Nos. 20-25.)   

In 1977, through Ordinance No. 857, the City Council adopted the General Plan 
amendments and zoning changes approved by the Planning Commission with respect to the 
Busby subdivision. (SSUMF, No. 27.) A condition of the Busby subdivision approval was the 
grant of a scenic easement in favor of the City over much of plaintiff’s property. (SSUMF, No. 
29.) The easement excepted a reasonable area for construction of a residence, associated 
buildings and yards on the northeastern portion of the property. (Ibid.) Despite this unchallenged 
condition for acceptance, no scenic easement was recorded prior to the sale of the property, nor 
could it be, a fact acknowledged by the City both prior to, and in, this litigation. (SSUMF, Nos. 
30-35, 79--80.) 

Plaintiff purchased his property in 1978 and constructed a residence within the 
reasonable area excepted from the negotiated easement area. (SSUMF, Nos. 7, 36-37.) Since 
that construction, plaintiff has used the remainder of his property in a manner consistent with 
open space zoning. (SSUMF, No. 38.)  

Over the course of his ownership, plaintiff has initiated, but later withdrawn, three 
applications for subdivision: one in 1988, one in 2000, and one in 2007. (SSUMF Nos. 53-73.) 
He has spent over a million dollars on these efforts and estimates another application would 
cost another $75-100k. (Plaintiff’s Additional Facts, “PAF,” Nos. 1, 12.) Upon submission of his 
first application, the City required plaintiff to obtain an amendment to the covenants, conditions, 
and restrictions (CC&Rs) of his Homeowners Association, which he did. (PAF, Nos. 2-3.) The 
second effort was withdrawn upon “general resistance to the plan.” (PAF, No. 4.) The third 
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application was withdrawn by plaintiff after City Council voted to approve, but the vote was 
retracted at the urging of the City Attorney. (PAF, No. 5.) After the vote, plaintiff was told by 
then-Mayor Rob Schroder, and councilmember Lara DeLaney, that a new General Plan would 
be forthcoming and approval would be easier to obtain at such time—an event that has not 
come to pass. (PAF, Nos. 6-7.)  

In 2010, the City adopted Land Use Map 1 which purported to supersede and combine 
previous maps, memorializing changes that had been made over the years. (See SSUMF, Nos. 
39-52; Compendium of Evidence, Ex. 23.) The General Plan, as well as the specific Hidden 
Lakes plan, were amended to integrate references to the new “Land Use Map 1.” Other than the 
area where his residence is located, plaintiff’s property appears on Land Use Map 1 as “Private 
Open Space.” (SSUMF, Nos. 40-43.)  

Plaintiff filed his verified complaint on October 30, 2018. (SSUMF, No. 2.) He alleges 
causes of action for (1) Quiet Title, (2) Declaratory Relief, (3) Negligent Interference with 
Prospective Economic Advantage, and (4) Intentional Interference with Prospective Economic 
Advantage. (Compendium of Evidence, Ex. 29.) Plaintiff contends that any new application 
would be rejected based on the City’s position that his property is zoned for open space and 
does not allow subdivision. Plaintiff seeks damages as well as a declaration that: (a) there is no 
lawful and/or recorded scenic easement, open space designation or similar restriction on his 
property; and (b) he may not be prevented by the City from residentially developing four 
additional lots on the property as the result of any such alleged scenic easement, open space 
designation or similar restriction or encumbrance. The City filed a demurrer, which was 
overruled in March 2019.  

Motion and Opposition 

The City now seeks summary judgment or, alternatively, summary adjudication as 
follows:  

Issue 1. All causes of action are barred because plaintiff failed to exhaust his administrative 
remedies. 

Issue 2. All causes of action are barred because plaintiff failed to file his complaint within the 
relevant statute of limitations period. 

Issue 3. The 3rd and 4th causes of action are barred because the City is immune under 
Government Code § 818.4. 

Issue 4. The 3rd and 4th causes of action are barred because the City is immune under 
Government Code § 818.2. 

Issue 5. The 3rd and 4th causes of action are barred because the City is immune under 
Government Code § 818.8. 

Issue 6. Any statements connected with a legislative or quasi-judicial proceeding are subject to 
the litigation privilege barring City’s liability for the 3rd and 4th causes of action. 

Issue 7. The first and second causes of action have been waived. 

Issue 8. The first and second causes of action have no merit. 
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Issue 9. The third and fourth causes of action have no merit. 

Issue 10. The City is not subject to punitive damages. 

(Notice of Motion, 1:25-3:5.)  

The City submits a request for judicial notice, two declarations, and 37 exhibits in 
support of the motion, including various public documents as well as discovery responses from 
the plaintiff. It argues, in short, that plaintiff failed to timely or correctly challenge the zoning 
decisions when they were made, that he has failed to exhaust his administrative remedies, that 
a writ is plaintiff’s sole remedy, and that the zoning decisions plaintiff takes issue with are not 
adverse property claims that warrant quiet title or declaratory relief. The City contends the 
General Plan designated plaintiff’s property as open space as early as 1973, prior to plaintiff’s 
ownership, and any attempt to challenge such designation now is late. 

Plaintiff opposes the motion in part, conceding many of the issues asserted by the City. 
Specifically, he does not challenge the issues pertaining to interference with contract. With 
respect to his remaining causes of action (declaratory relief and quiet title) plaintiff appears to 
also concede the lack of dispute as to a scenic easement, but argues he still seeks a declaration 
as to whether his property has ever been designated open space. (SSUMF, Nos. 81-82 and 
Response.) He asserts he does not challenge any particular decision made by the City, but 
rather the City’s contention that the property is, or ever has been, designated open space. 
Specifically, plaintiff contends his property was not zoned as open space prior to Ordinance 857, 
Ordinance 857 was not properly enacted because no map was recorded, and therefore his 
property is not open space. (See SSUMF, No. 27 and Response; PAF, Nos. 8-10.)  

In its reply, the City argues the opposition papers should not be considered as they were 
filed and served late. The Court acknowledges the delay, but exercises its broad discretion to 
consider the arguments therein. (Bozzi v. Nordstrom, Inc. (2010) 186 Cal.App.4th 755, 765.) 
The City also criticizes the opposition brief for conflating zoning with land use designations in 
the General Plan. 

Request for Judicial Notice 

In support of its motion, the City requests notice of plaintiff’s complaint (Exhibit 29 to 
Compendium of Evidence), an order after hearing in Friends of Pine Meadow, et al. v. City of 
Martinez, et al., Case No. N17-0681 (Exhibit 35 to Compendium of Evidence), and provisions of 
the Martinez Municipal Code (Exhibit 36 to Compendium of Evidence). The request is 
unopposed and is granted. 

Standard 

A motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. (Code Civ. Proc., § 437c (c).)  

A defendant moving for summary judgment has the initial burden of showing each of 
plaintiff’s cause(s) of action has no merit. A defendant meets this burden by showing one of 
more causes of action cannot be established, or that there is a complete defense thereto. (Id. at 
(p)(2); Leyva v. Garcia (2018) 20 Cal.App.5th 1095, 1101.) A defendant may do so by showing 
the plaintiff cannot reasonably obtain needed evidence. (Levya at p. 1102.) Thus, rather than 
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affirmatively disproving or negating an element (e.g., causation), a defendant moving for 
summary judgment has the option of presenting evidence reflecting the plaintiff does not 
possess evidence to prove that element, through factually devoid discovery responses, for 
example. (Ibid.) If the defendant meets its burden, the burden shifts to the plaintiff to produce 
evidence demonstrating the existence of a triable issue of material fact." (Id., at p. 1101; see 
also Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850, 855.)  

Discussion 

Quiet Title and Declaratory Relief (1st and 2nd Causes of Action) 

1. The General Plan Includes Open Space Designation 

The City’s primary contention is that plaintiff’s complaint amounts to a challenge of the 
General Plan, and such a challenge is both untimely and requires exhaustion of administrative 
remedies. In response, plaintiff raises arguments related to whether a 1977 zoning ordinance 
(Ordinance 857) is valid or not.  

The adoption of a general plan is a legislative act and, because the wisdom of the plan is 
within the legislative and not the judicial sphere, a landowner may not maintain an action in 
declaratory relief to probe the merits of the plan absent allegation of a defect in the proceedings 
leading to its enactment. (Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110, 
118 [affirming sustaining of demurrer to property owner’s declaratory relief cause of action 
regarding potential effect of a general plan provision on his land].) Here, plaintiff does not 
purport to challenge the General Plan.  

However, because the General Plan takes priority over zoning regulations, and because 
inconsistent zoning ordinances must be amended to conform to the General Plan, his challenge 
amounts a challenge of the General Plan. (See Gov. Code, § 65860.)  

The Hidden Lakes map in the General Plan designates the entire area bounded by 
Morello Avenue, Center Avenue, and Vine Hill Way as “Open Space.” (Figure 32.1, 
Compendium of Evidence, Ex. 4, p. 15; compare Exs. 23 & 28.) Additionally, Resolution 154 
confirms plaintiff’s property was designated “permanent open space.” (See SSUMF No. 16; 
Compendium of Evidence, Exs. 5-6, Ex. 2 [wherein “Parcel 16” shown on Ex. 6 is clarified to 
refer to the Coward Property, which parties agree includes the plaintiff’s property -- SSUMF No. 
4].) This designation means any inconsistent zoning would be invalid.  

The City has succeeded in shifting the burden to plaintiff to demonstrate a triable issue 
of fact. Yet, while plaintiff disputes what the General Plan says, according to the maps, he does 
not provide evidence to the contrary. (See, e.g., Response to SSUMF, No. 15.) The statement 
by Edgar Villanueva Jr. about Ordinance 857 not establishing an amendment to the General 
Plan has apparently been misconstrued by plaintiff as meaning something else. Specifically, he 
reads the statement as meaning the open space land use designation first arose out of 
Ordinance 857. (See PAF, No. 11.) This interpretation is not supported.  

In Orange Citizens for Parks & Recreation v. Superior Court (2016) 2 Cal.5th 141, 156, 
the court reversed a city’s finding that a developer’s development project was consistent with 
the General Plan because the General Plan unambiguously designated the area as open space 
and “[w]ith such a specific land use designation for the Property, and without any competing 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/24/21 

 
 

- 6 - 

designations, policies, or extant amendments to the contrary, no reasonable person could 
conclude that the Property could be developed without a general plan amendment changing its 
land use designation.” (See Gov. Code §§66473.5, 66474(a) [local agency may not approve a 
subdivision map unless it makes a finding that the subdivision is consistent with the general 
plan].) Similarly here, the designation of plaintiff’s property as open space lacks ambiguity.  

Any declaration of the sort sought by plaintiff (that no open space designation exists on 
his property) would require an amendment to the General Plan. While plaintiff may also be 
required to seek zoning changes, voter approval, or permits for his subdivision, these issues do 
not (and cannot) determine any right to relief in this matter. Accordingly, no actual controversy is 
established and the Ordinance 857 zoning issues asserted are not material.  

2. Exhaustion of Remedies and Statute of Limitations 

As a preliminary matter, plaintiff’s attempt to re-characterize his case by claiming he 
does not challenge any particular decision by the City, so he therefore need not proceed by writ 
of mandate, is unpersuasive. He cites no authority that would allow him to re-position himself 
this way to avoid limitations periods or exhaustion requirements.  

However, neither does the availability of mandate for such review necessarily bar 
plaintiff’s complaint. While an action for declaratory relief is not an appropriate method for 
judicial review of administrative decisions, and instead they should be brought as a writ of 
mandate (see Gov. Code, § 65751), a declaratory relief complaint may also be construed as a 
petition for a writ of mandate. (Hill v. Manhattan Beach (1971) 6 Cal.3d 279, 287, citations 
omitted.)  

Still, construing the complaint as a writ of mandate would not permit the relief plaintiff 
seeks because exhaustion requirements and time limitations also prevent adjudication of 
plaintiff’s claims.  

The time for bringing a declaratory relief or quiet title action is determined with reference 
to the underlying theory of relief. (Bank of New York Mellon v. Citibank, N.A. (2017) 8 
Cal.App.5th 935, 943-944.) Plaintiff’s underlying theory is that a zoning ordinance is invalid.  

Government Code section 65009, subdivision (c)(1) establishes a 90-day statute of 
limitations for actions challenging either the adoption or amendment of a zoning ordinance. 
(County of Sonoma v. Superior Court (2010) 190 Cal.App.4th 1312, 1323-1324.) In enacting 
section 65009, the Legislature's intent was “to provide local governments with certainty, after a 
short 90-day period for facial challenges, in the validity of their zoning enactments and 
decisions.” (Id. at p. 1323.) The limitations periods set out in the statute are triggered by specific 
acts of local land use planning authorities and for the actions described in section 65009, 
subdivision (c)(1), the 90-day limitations period begins to run from the date on which the 
challenged decision is made. (Id. at p. 1323.) For example, where a facial challenge to a zoning 
ordinance is brought, the limitations period begins to run on the date the ordinance becomes 
effective. (Ibid.)  

Thus, to pinpoint when the statute of limitations began to run on plaintiff's claims, one 
must determine what specific governmental act or acts he seeks to challenge. Any of the 
potential acts in this case, including the City Council’s adoption of the General Plan, it’s passage 
of Ordinance 857, and its later adoption of Land Use Map 1, about which plaintiff raises no 
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validity or procedural challenges (just accuracy), are time barred. Plaintiff does not provide any 
convincing reason for why he would be exempt from the ninety day limitations periods that ran 
after these acts. His theory relies on the invalidity of Ordinance 857, an ordinance passed in the 
1970’s.   

A new triggering event could still arise and become justiciable if plaintiff were to pursue 
his administrative remedies. It is undisputed that plaintiff has not obtained a final determination 
on any of his applications for a subdivision, but where a remedy is provided by statute, relief 
must be sought from the administrative body and this remedy exhausted before the courts will 
act. (Citizens for Open Government v. City of Lodi (2006) 144 Cal.App.4th 865, 874.) For 
example, because subdivision applications are subject to final determination by the City Council 
upon appeal (SSUMF, No. 75), a new application pursued to its finality could give rise to a new 
statute of limitations under Government Code section 65009.  

To the extent plaintiff contends that any application would be futile since the City’s 
position is that the General Plan prohibits development (Opposition, 6:21-26), he ignores his 
option to seek amendment of the General Plan. Indeed, the City has indicated willingness to 
consider this option. (See Reply, 6:16-19.) While seeking such amendment would also be 
subject to exhaustion requirements (SSUMF, No. 74) and voter approval may also be required 
pursuant to Measure I and the resulting General Plan amendment (Compendium of Evidence, 
Ex. 37), plaintiff has not exhausted the remedies available to him.  

The City has established complete defenses to plaintiffs first and second causes of 
action: both statute of limitations and exhaustion of remedies bar the relief plaintiff seeks.  

3. No Dispute Over Any Easement 

As the City has repeatedly publicly acknowledged lack of a scenic easement, there 
appears to be no actual controversy in which Court intervention is required. Plaintiff provides no 
evidence of any cloud on title resulting from any contemplated scenic easement discussed 
during negotiations over the Busby subdivision. 

4. Waiver 

Because the previous owner and subdivider of plaintiff’s property, John Busby, accepted 
the benefits of the City’s rezoning in 1976, the City argues any right to challenge Ordinance 857 
has been waived. In Rossco Holdings v. Cal. (1989) 212 Cal.App.3d 642, 655-656, the court 
explicitly found waiver where a subdivider was allowed to develop property subject to conditions, 
he did develop the property, thereby receiving the benefits, and later attempted to challenge the 
condition imposed.  

The City argues that, because plaintiff took the property subject to whatever rights his 
predecessor had (or did not have), plaintiff cannot now bring challenges his predecessor failed 
to pursue. The City does not thoroughly address the conditions under which plaintiff took title, 
including his knowledge of the open space designation, or notice issues generally. Plaintiff also 
raises no facts on this point and does not distinguish the case authority cited by the City on this 
point. Waiver is not necessary to grant the motion and the Court declines to rule on that basis. 

Because plaintiff fails to meet his burden to show a material factual dispute, summary 
judgment is appropriate as to the first and second causes of action.   
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Interference with Contract (3rd and 4th Causes of Action) 

Plaintiff does not contest summary adjudication as to his third and fourth causes of 
action. Arguing immunity, the City has succeeded in shifting the burden to plaintiff on these 
claims. Through his concessions and failure to present evidence in support of these claims, 
plaintiff has not met his respective burden and summary judgment is appropriate.  

  

 3.  TIME:  9:00   CASE#: MSC19-00334 
CASE NAME: ALEXANDRA BARRON VS MT. DIABLO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Granted. 

  

 4.  TIME:  9:00   CASE#: MSC19-00713 
CASE NAME: SEVERS VS STEWART 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO REQUESTS FOR SUPP. 
RESPONES, FILED BY CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
 Granted. Code compliant verified responses shall be served by July 30, 2021. Sanctions 
denied. Plaintiff counsel clearly has been having a difficult time obtaining adequate medical 
information from Oregon in order to meaningfully respond to these discovery requests. 
Defendant was informed of these issues and should have worked cooperatively to extend the 
time to respond instead of filing this motion. This is especially true in light of the fact that there is 
no trial date set in this case.  
 

  

 5.  TIME:  9:00   CASE#: MSC19-00713 
CASE NAME: SEVERS VS STEWART 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO REQUEST FOR SUPP. 
RESPONSES, FILED BY CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
 Granted. Code compliant verified responses shall be served by July 30, 2021. Sanctions 
denied. Plaintiff counsel clearly has been having a difficult time obtaining adequate medical 
information from Oregon in order to meaningfully respond to these discovery requests. 
Defendant was informed of these issues and should have worked cooperatively to extend the 
time to respond instead of filing this motion. This is especially true in light of the fact that there is 
no trial date set in this case. 
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 6.  TIME:  9:00   CASE#: MSC19-00974 
CASE NAME: ARNOT VS. CMR 36 MOTORS INC 
HEARING ON MOTION TO/FOR TAX PLAINTIFF'S MEMORANDUM OF COSTS 
FILED BY 3RD GENERATION, INC. 
* TENTATIVE RULING: * 
 
  
Before the Court is Defendant 3rd Generation, Inc. dba California Auto Finance (“Defendant” or 

“3G”)’s motion to tax Plaintiff Christopher Arnot (“Plaintiff” or “Arnot”)’s costs.  

As a threshold issue, the Court declines to deny all costs pursuant to CCP § 1033(a); however, 

the Court declines to award attorneys’ fees as described further in Line 7, below. 

With respect to Defendant’s 998 argument, Defendant argues that it served a 998 offer to 

compromise on Plaintiff of $6,643 on September 4, 2019 and that Plaintiff did not obtain a more 

favorable award than that. In opposition, Plaintiff argues that subsequent 998 offers 

extinguished this offer and that as they were “inclusive of fees, costs, and prejudgment interest” 

Plaintiff may exceed this offer based on the Court’s award. 

Code of Civil Procedure section 998 “creates an incentive for settlement” by “authoriz[ing] an 

award of costs to a party that makes a pretrial settlement offer when the opponent rejects the 

offer and obtains a lesser result at trial.” (Heimlich v. Shivji (2019) 7 Cal.5th 350, 356, citing 

Martinez v. Brownco Construction Co. (2013) 56 Cal.4th 1014, 1019.) 

In the event of successive section 998 offers, courts have held that a later offer can extinguish 

an earlier offer in certain circumstances, even absent a formal revocation. For example, if the 

offeror makes successive section 998 offers, which are neither revoked nor accepted, and if the 

offeree obtains an award less favorable than the first offer but more favorable than the later 

offer, the later offer extinguishes the first offer, and the later offer controls when applying section 

998’s cost shifting provisions. (Wilson v. Wal-Mart Stores, Inc. (1999) 72 Cal.App.4th 382, 390; 

Distefano v. Hall (1968) 263 Cal.App.2d 380, 385; see Palmer v. Schindler Elevator Corp. 

(2003) 108 Cal.App.4th 154, 158 (Palmer) [“A later offer under section 998 extinguishes any 

earlier offers, regardless of the validity of the offers”]; cf. Martinez, supra, 56 Cal.4th at p. 1026 

[if a plaintiff serves two statutory offers, and the defendant fails to obtain a judgment more 

favorable than either offer, the trial court may order payment of expert costs incurred from the 

date of the first offer]; see also Hersey v. Vopava (2019) 38 Cal.App.5th 792, 800 [collecting 

cases].) 

In its motion to tax, Defendant argues that Plaintiff did not obtain a more favorable judgment 

than Defendant’s September 4, 2019 section 998 offer. (See Mot. at 7:15-19; see also Reilly 

Decl. at ¶ 6, Ex. C [September 4, 2019 section 998 offer].) There were several subsequent 998 

offers on January 20, 2020 (Reilly Decl. at ¶ 7, Ex. D), May 8, 2020 (Id. at ¶ 8, Ex. E), July 9, 

2020 (Id. at ¶ 9, Ex. F), and February 5, 2021 (Id. at ¶ 10, Ex. G.) The September 4, 2019 offer 
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was for $6,643, the January, May and July offers were all for $10,001 and the February 5, 2021 

offer was for $15,001. 

Critically, because attorneys’ fees are not recoverable in this case (see Line 7), Plaintiff cannot 

exceed the final 998 offer to compromise, even when the settlement amount is added to the full 

amount of the requested costs. Plaintiff’s total requested costs of $4,149.25 plus the settlement 

amount of $3,022.30 is equal to $7,171.55. This is not greater than the final section 998 offer to 

compromise. It is, however, greater than the September 4, 2019 section 998 offer to 

compromise. 

Nevertheless, the motion to tax costs is granted. No costs are awarded to Plaintiff. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-00974 
CASE NAME: ARNOT VS. CMR 36 MOTORS INC 
HEARING ON MOTION TO/FOR ATTY'S FEES & COST AGAINST 3RD 
GENERATION INC FILED BY CHRISTOPHER  ARNOT 
* TENTATIVE RULING: * 
 
  
Before the Court is Plaintiff Christopher Arnot (“Plaintiff” or “Arnot”)’s Motion for Attorneys’ Fees 
and Costs against Defendant Defendant 3rd Generation, Inc. dba California Auto Finance 
(“Defendant” or “3G”).  

For the following reasons, the motion is denied. No attorneys’ fees are awarded to Plaintiff. 

This case involves the sale and purchase of a motor vehicle. Plaintiff signed a Retail Installment 
Sale Contract (“RISC”) for the purchase of a vehicle through the now-defunct car dealership 
CMR 36 Motors. The Contract includes the following notice:  

“ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT IS SUBJECT TO 
ALL CLAIMS AND DEFENSES WHICH THE DEBTOR COULD ASSERT 
AGAINST THE SELLER OF GOODS OR SERVICES OBTAINED PURSUANT 
HERETO OR WITH THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY 
THE DEBTOR SHALL NOT EXCEED AMOUNTS PAID BY THE DEBTOR 
HEREUNDER.” 

The notice is pursuant to Title 16, section 433.2 of the Code of Federal Regulations 
(2020) (the Holder Rule), promulgated by the Federal Trade Commission (FTC). 

Defendant 3G purchased the financing contract from CMR 36. The parties settled their 
dispute for $3,022.30 and agreed that Plaintiff is the prevailing party on his causes of 
action for (1) violation of CLRA, (2) breach of warranty of title, (4) violation of the Unfair 
Competition Law, (5) fraud and deceit, and (6) negligent misrepresentation; the parties 
further agreed that there was no prevailing party on the cause of action for (3) violation 
of the Rosenthal Fair Debt Collection Practices Act. Defendant 3G reserved the right to 
dispute Plaintiff’s underlying entitlement to, and the reasonableness of, fees, costs, and 
expenses.  
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The central issue here is whether Plaintiff’s recovery of attorneys’ fees against 3G is 
limited by the Holder Rule. 

Lafferty v. Wells Fargo Bank, N.A. (2018) 25 Cal.App.5th 398, 410–414 (Lafferty) held that the 
limitation on recovery contained in the second sentence of the Holder Rule notice applies to 
attorney fees a debtor seeks to recover pursuant to a claim asserted under the Holder Rule. In 
other words, Lafferty held a debtor cannot recover damages and attorney fees for a Holder Rule 
claim that collectively exceed the amount paid by the debtor under the contract. After Lafferty 
issued, the FTC construed the Holder Rule in the same manner.  

In response to Lafferty, the California Legislature enacted Civil Code section 1459.5, effectively 

providing, in part, that the Holder Rule’s limitation on recovery does not apply to attorney fees. 

Section 1459.5 reads: “A plaintiff who prevails on a cause of action against a defendant named 

pursuant to Part 433 of Title 16 of the Code of Federal Regulations or any successor thereto, or 

pursuant to the contractual language required by that part or any successor thereto, may claim 

attorney’s fees, costs, and expenses from that defendant to the fullest extent permissible if the 

plaintiff had prevailed on that cause of action against the seller.” Section 1459.5 was enacted 

while the instant case was pending; it took effect on January 1, 2020. 

However, in Spikener v. Ally Financial, Inc. (2020) 50 Cal.App.5th 151 (Spikener), review denied 
(Oct. 14, 2020), the court concluded that the FTC’s construction of the Holder Rule is entitled to 
deference. Spikener further concluded that, to the extent section 1459.5 authorizes a plaintiff to 
recover attorney fees on a Holder Rule claim even if that results in a total recovery greater than 
the amount the plaintiff paid under the contract, section 1459.5 conflicts with, and is therefore 
preempted by, the Holder Rule. Accordingly, when a debtor asserts a claim against a holder 
pursuant to the Holder Rule, the debtor’s recovery—including any attorney fees based on the 
Holder Rule claim—cannot exceed the amount the debtor paid under the contract. (See 
Spikener, 50 Cal.App.5th at 162-63 [“to the extent section 1459.5 authorizes a plaintiff’s total 
recovery—including attorney fees—for a Holder Rule claim to exceed the amount the plaintiff 
paid under the contract, it directly conflicts with the Holder Rule and is therefore preempted.”].) 

In contrast, the court in Pulliam v. HNL Automotive Inc. (2021) 60 Cal.App.5th 396 (Pulliam) 
disagreed with Lafferty’s interpretation of the Holder Rule, and concluded that the Holder Rule’s 
cap itself does not apply to attorney fees. Pulliam also disagreed with Spikener’s conclusion 
regarding the binding nature of the FTC’s “contrary interpretation in its rule confirmation.”  

Pulliam is under review by the California Supreme Court. (Pulliam v. HNL Automotive, Inc. (April 
21, 2021) 277 Cal.Rptr.3d 323.) Pending review, the opinion of the Court of Appeal, which is 
currently published at 60 Cal.App.5th 396, may be cited, not only for its persuasive value, but 
also for the limited purpose of establishing the existence of a conflict in authority that would in 
turn allow trial courts to exercise discretion under Auto Equity Sales, Inc. v. Superior Court 
(1962) 57 Cal.2d 450, 456, to choose between sides of any such conflict. (See Standing Order 
Exercising Authority Under California Rules of Court, Rule 8.1115(e)(3), Upon Grant of Review 
or Transfer of a Matter with an Underlying Published Court of Appeal Opinion. Administrative 
Order 2021-04-21; Cal. Rules of Court, rule 8.1115(e)(3) and corresponding Comment, par. 2.) 

The Court finds the Spikener analysis more persuasive; to the extent Civ. Code § 1459.5 
authorizes a plaintiff to recover attorney fees on a Holder Rule claim even if that results in a total 
recovery greater than the amount the plaintiff paid under the contract, § 1459.5 conflicts with, 
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and is therefore preempted by, the Holder Rule. In light of this conclusion, the Court need not 
reach Plaintiff’s argument that the statute is retroactive.  

Plaintiff paid a total of $5,568.40 to Defendant 3G under the terms of the RISC. He has 
recovered more than all payments he had made under the RISC pursuant to his agreements 
with the Western Surety Company and Defendant 3G. (See Exhibit 8 to Plaintiff’s Compendium 
of Exhibits at ¶ 3.3 [$3,844.97 paid to Arnot] and Exhibit 14 at ¶ B(1) [$3,022.30 paid to 
Plaintiff].) As a consequence, Plaintiff is not entitled to any further recovery. 

Plaintiff’s motion for attorneys’ fees is denied. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-01598 
CASE NAME: GLASPER-MINOR VS. VOLKSWAGEN G 
HEARING ON MOTION TO/FOR COMPEL COMPLIANCE W/DEPOSITION 
SUBPOENAS FILED BY VOLKSWAGEN GROUP OF AMERICA, INC. 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 

  

 9.  TIME:  9:00   CASE#: MSC20-00273 
CASE NAME: GAXIOLA VS CAMBEL 
HEARING ON MOTION TO/FOR COMPEL RESPS TO DISCOVERY, ETC. FILED 
BY NUNILO MARIE CAMBEL 
* TENTATIVE RULING: * 
 
 Based upon the discussion at the recent CMC, the Court assumes that this discovery dispute 
has been resolved. If not, the parties are ordered to appear in person to meaningfully meet and 
confer to resolve it prior to any hearing.   

  

10.  TIME:  9:00   CASE#: MSC20-01583 
CASE NAME: CLAYTON VALLEY RJ BARBEQUE PIT 
HEARING ON APP FOR RIGHT TO ATTACH ORDER & ISSUE WRIT ( FILED BY 
PLAINTIFF) 
* TENTATIVE RULING: * 
 
 Vacated per request of counsel. 
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11.  TIME:  9:00   CASE#: MSC20-02208 
CASE NAME: SANCHEZ ORTIZ VS COSTCO WHOLES 
HEARING ON DEMURRER TO COMPLAINT of SANCHEZ ORTIZ FILED BY XPO 
LAST MILE, INC. 
* TENTATIVE RULING: * 
 
 Sustained without leave to amend. No opposition.  

  

12.  TIME:  9:00   CASE#: MSC20-02563 
CASE NAME: RICARDO MARTINEZ  VS  SAUMAN I 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFF'S 
COMPLAINT FILED BY SAUMAN INC 
* TENTATIVE RULING: * 
 
  
Before the Court is Defendant Sauman Inc. and Antonio Aceves’ motion to strike punitive 

damages. The motion to strike relates to Plaintiff Ricardo Martinez and Plaintiff Sonia Martinez’s 

complaint for (1) general negligence, (2) negligent infliction of emotional distress, and (3) 

invasion of privacy. For the following reasons, Defendant’s motion is denied, without prejudice.  

Background Facts  

This dispute arises from Defendant Antonio Aceves’ incident with Plaintiff Ricardo Martinez at 

Pizza Guys owned by Defendant Sauman, Inc. and located at 8610 Brentwood Boulevard in 

Brentwood. (Complaint at ¶ 4.) Plaintiff Ricardo Martinez alleges he saw that Defendant Aceves 

did not wash his hands before preparing food. (Id.) Following this, Plaintiff submitted an email to 

Pizza Guys’ corporate office explaining his concerns, resulting in Aceves’ termination from Pizza 

Guys. (Id.) On the night of July 14, 2020, Plaintiff received an anonymous phone call from a 

male, threatening Plaintiff that he knew where Plaintiff lived. (Id.) Between the time of that phone 

call and the next morning, Aceves traveled to Plaintiffs’ home and destroyed Plaintiffs’ Lexus. 

(Id.) Before Defendant Sauman, Inc. fired Aceves, they shared Plaintiff’s private residence 

address with Defendant Aceves. Plaintiffs allege that Defendant Sauman, Inc. had no legitimate 

reason to share the information with an employee who had just been terminated and knew that it 

was because of Plaintiff’s complaint. (Id.) Plaintiffs also allege that Sauman, Inc. knew that 

doing so was likely to endanger the Plaintiffs, yet shared this information nonetheless.  (Id.) 

Standard  

California Civil Code (“CC”) § 3294 provides in relevant part:  

In an action for the breach of an obligation not arising from contract, where it is proven 

by clear and convincing evidence that the Defendant has been guilty of oppression, 
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fraud, or malice, the Plaintiff, in addition to the actual damages, may recover damages 

for the sake of example and by way of punishing the Defendant... 

(1) “Malice” means conduct which is intended by the Defendant to cause injury to 

the Plaintiff or despicable conduct which is carried on by the Defendant with a 

willful and conscious disregard of the rights or safety of others.  

(2) “Oppression” means despicable conduct that subjects a person to cruel and 

unjust hardship in conscious disregard of that person’s rights. 

(3) “Fraud” means an intentional misrepresentation, deceit, or concealment of a 

material fact known to the Defendant with the intention on the part of the 

Defendant of thereby depriving a person of property or legal rights or otherwise 

causing injury. 

(CC § 3294.)  

California Civil Code (“CC”) § 436 provides in relevant part:  

The court may, upon a motion made pursuant to Section 435, or at any time in its 

discretion, and upon terms it deems proper:  

(a) Strike out any irrelevant, false, or improper matter inserted in any pleading.  

(b) Strike out all or any part of any pleading not drawn or filed in conformity with 

the laws of this state, a court rule, or an order of the court.  

(CCP § 436.)  

Analysis  

A plaintiff must plead more than conclusory allegations to seek punitive damages. (Smith v. 

Superior Court (1992) 10 Cal.App.4th 1033, 1042.) “In order to survive a motion to strike an 

allegation of punitive damages, the ultimate facts showing an entitlement to such relief must be 

pled by a Plaintiff.” (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.)  

Plaintiffs must plead specific facts showing that Defendant’s conduct was oppressive, 

fraudulent, or malicious. (See Smith v. Sup.Ct. (Bucher) (1992) 10 Cal.App.4th 1033, 1041-

1042.)  

Plaintiffs have pled specific facts supporting a conclusion that both Defendants’ conduct was 

oppressive. Plaintiffs allege that “Defendants… knew that sharing this information with an 

employee who had just been terminated because of (apparently) Plaintiff Ricardo Martinez was 

likely to endanger Plaintiffs and shared this information nonetheless, with a willful and conscious 

disregard of the rights or safety of Plaintiffs.” (Complaint at ¶ 6.)  This allegation supports a 

conclusion that Defendant Sauman, Inc.’s conduct was oppressive by subjecting Plaintiffs to an 

unjust hardship in conscious disregard of Plaintiffs’ rights.  Here, Plaintiff alleges conduct that 

constitutes oppression. Civil Code § 3294 defines “oppression” as “despicable conduct that 

subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights.” 
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Plaintiff has alleged Defendant Sauman, Inc.’s conduct was in conscious disregard of Plaintiffs’ 

rights and resulted in cruel and unjust hardship onto the Plaintiffs by way of harassment and 

$26,000 worth of damage to personal property. Plaintiffs have successfully alleged facts 

showing despicable conduct by Defendant, Sauman, Inc. carried on with a “willful and conscious 

disregard of the rights or safety of others.” 

With respect to Defendant Aceves, Plaintiffs allege the following facts in the complaint, that 

support the conclusion that Defendant’s conduct was oppressive: 

On 7/14/2020 Plaintiff received an anonymous phone call from a male, 

threatening Plaintiff Ricardo Martinez and saying that he (the caller) knew where 

Plaintiff Ricardo Martinez lived. Plaintiffs are informed and believe, and therefore 

allege, that on the night of 7/14/2020 (or early in the morning of 7/15/2020) 

defendant Aceves traveled to Plaintiffs’ home and vandalized a motor vehicle 

owned by Plaintiffs. Plaintiffs estimate the damage at approximately $26,000.  

(Id. at ¶ 4.) 

Here, Plaintiffs have also alleged facts to support a conclusion that Defendant Aceves’ conduct 

was oppressive. “At a minimum, California law requires conduct done with ‘willful and conscious 

disregard of the rights or safety of others or despicable conduct done ‘in conscious disregard’ of 

a person’s rights, as provided in CC § 3294.” (Simon v. San Paolo U.S. Holding Co., Inc. (2005) 

35 Cal. 4th 1159,1172.) Here, Plaintiffs were in a vulnerable position, where a stranger had 

access to their personal home address and subsequently, damaged their personal property. 

Plaintiffs have successfully alleged facts showing despicable conduct by Defendant Aceves, 

carried on with a “willful and conscious disregard of the rights or safety of others.” 

The Court finds the facts alleged in Plaintiffs’ Complaint are sufficient to support their prayer for 

punitive damages. The motion is denied, without prejudice. 

  

13.  TIME:  9:00   CASE#: MSC21-00284 
CASE NAME: RENFRO-VINCENT VS CALIFORNIA H 
HEARING ON DEMURRER TO COMPLAINT of RENFRO-VINCENT FILED BY 
CALIFORNIA HIGHWAY PATROL 
* TENTATIVE RULING: * 
 
 Vacated. 1st Amended complaint filed June 18, 2021. 
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14.  TIME:  9:00   CASE#: MSL10-01744 
CASE NAME: DCFS TRUST VS BUCK 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS FILED BY 
MARQUES BUCK 
* TENTATIVE RULING: * 
 
 As previously noted, Defendant cannot seek to quash service of summons unless the Default 
Judgment is first set aside by the Court. Since the Motion to Set Aside is denied, this motion 
must also be denied. See line 15.  

  

15.  TIME:  9:00   CASE#: MSL10-01744 
CASE NAME: DCFS TRUST VS BUCK 
HEARING ON MOTION TO/FOR SET ASIDE AND VACATE DEFAULT JUDGMENT 
FILED BY MARQUES BUCK 
* TENTATIVE RULING: * 
 
 Denied. Regardless of whether Defendant was no longer residing at his family home at the time 
of the purported service, the record reflects that Defendant has been well aware of this 
judgment for several years and has failed to take any action in an attempt to set it aside.  
 

“A party seeking equitable relief from a default judgment must satisfy three 
elements: "First, the defaulted party must demonstrate that it has a 
meritorious case. Secondly, the party seeking to set aside the default must 
articulate a satisfactory excuse for not presenting a defense to the original 
action. Lastly, the moving party must demonstrate diligence in 
seeking to set aside the default once discovered." Gibble v. Car-Lene 
Research, Inc. (1998) 67 CA4th 295, 315. Emphasis added.  
 

Plaintiff’s records reflect that, beginning in 2011, Defendant repeatedly contacted Plaintiff in an 
effort to negotiate a compromise of the judgment. He acknowledged these negotiations in his 
letter to Plaintiff dated February 27, 2018. In 2015 one of his accounts was levied. Then in 2018, 
he sought a Claim of Exemption to avoid collection efforts. Clearly, Plaintiff was aware of this 
judgment throughout that time and could have sought relief from Default on the grounds 
presented in the subject motion.   
 

 

  

ADD ON 
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16.  TIME:  9:01   CASE#: MSN21-0583 
CASE NAME: RE J.G. WENTWORTH ORIGINATIONS 
HEARING ON PTN FOR APPROVAL FOR TRANSFER OF PAYMENT RIGHTS ( PTR) 
* TENTATIVE RULING: * 
 
 Appear by Zoom or in person. 

  

17.  TIME:  9:02   CASE#: MSC18-02543 
CASE NAME: DE LEON VS. CENTRAL EAST BAY I 
HEARING ON MOTION TO/FOR COMPEL GEORGE SUTTER TO APPEAR FOR 
DEPOSITION, FILED BY CENTRAL EAST BAY IPA MEDICAL GROUP, INC., 
* TENTATIVE RULING: * 
 
 Hearing off calendar per Stipulation. 

  

18.  TIME:  9:02   CASE#: MSC18-02543 
CASE NAME: DE LEON VS. CENTRAL EAST BAY I 
HEARING ON MOTION TO/FOR COMPEL PAUL DEERINGER TO APPEAR FOR 
DEPOSITION, FILED BY CENTRAL EAST BAY IPA MEDICAL GROUP, INC., 
* TENTATIVE RULING: * 
 
 Hearing off calendar per Stipulation. 

  

19.  TIME:  9:02   CASE#: MSC18-02543 
CASE NAME: DE LEON VS. CENTRAL EAST BAY I 
HEARING ON MOTION TO/FOR COMPEL MICHAEL S THOMAS TO APPEAR FOR 
DEPOSITION, FILED BY CENTRAL EAST BAY IPA MEDICAL GROUP, INC., 
* TENTATIVE RULING: * 
 
 Hearing off calendar per Stipulation. 
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20.  TIME:  9:02   CASE#: MSC18-02543 
CASE NAME: DE LEON VS. CENTRAL EAST BAY I 
HEARING ON MOTION TO/FOR COMPEL RESP TO DEPO SUBPOENA TO JOHN 
MUIR, FILED BY CENTRAL EAST BAY IPA MEDICAL GROUP, INC., STEVEN 
* TENTATIVE RULING: * 
 
 Hearing off calendar per Stipulation. 

  

21.  TIME:  9:02   CASE#: MSC18-02543 
CASE NAME: DE LEON VS. CENTRAL EAST BAY I 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO DEPO SUBPOENA TO 
JOHN MUIR PHY, FILED BY CENTRAL EAST BAY IPA MEDICAL GROUP, 
* TENTATIVE RULING: * 
 
 Hearing off calendar per Stipulation. 

  

22.  TIME:  9:02   CASE#: MSC18-02543 
CASE NAME: DE LEON VS. CENTRAL EAST BAY I 
HEARING ON MOTION TO/FOR COMPEL RESP TO SUBPOENA FOR BUSINESS 
RECORD, FILED BY CENTRAL EAST BAY IPA MEDICAL GROUP, INC., 
* TENTATIVE RULING: * 
 
Hearing off calendar per Stipulation. 

 


